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AVIATION AND WIRELESS TELEGRAPHY 
AS RESPECTS THE MAXIMS AND 
PRINCIPLES OF THE COMMON LAW. 


The maxim cujus est solum ejus et usque 
ad coelum—whose is the soil, his it is even 
to the sky—did not, when we took our com- 
mon law from England, carry any thought 
of human occupation of the superincum- 
bent air, unless by structures attached to 
the soil. It was intended, as we think the 
common law, viewed as a system, demon- 
strates, to indicate that the owner of the 
soil had the right to forbid the plane above 
him being used to his detriment. 

3ut movement across this plane was not 
conceived to be injurious actually or tech- 
nically to any right of the owner of the 
surface below. The word surface itself in 


distinguishing an upper from a nether es- 
tate in land implies a several sort of en- 


joyment. ; 

The further maxim gquicquid plantatur 
(fixatur) solo, solo cedit—whatsoever is 
affixed to the soil belongs to the soil—and 
its kinfellow, omne quod solo inaedifica- 
tur solo cedit—what is built on the soil per- 
tains to the soil—enforce the fixtures the- 
ory as the strict limit in land ownership. 

All of us are acquainted with the decoy 
case which assumed, that one had the right 
to establish a business in attracting ducks 
flying through the air, from all directions, 
and it could not be interfered with by an- 
other starniding even on his own soil and 
maliciously discharging guns. Keeble v. 
Hickeringill, 11 Mod. 74, 131. 

It is not an answer to distinguish this 
case by saying that the flying of birds is 
one of the things in nature with which no 
ownership of property was ever expected 
to interfere except by actual occupancy. 
The point is that the owner of the decoy 
was using for his private profit that part 
of the air which another could exclusively 
occupy, 
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It would yet be considered something of 
a fantastic claim for one who held land on 
the four sides of another to assert, that the 
latter could not maintain feeding grounds 
to attract wild fowl, because he was invit- 


‘ing aerial trespass across the objector’s 


soil. And yet the claim would be not with- 
out merit, if it could be established that 
birds came in such clouds as to damage 
him, by temporarily alighting on his soil, 
or crops or trees. 

This would be as if the inner owner of 
the soil had set lures to attract herds of 
beasts so that they would trample up the 
surrounding soil. 

In Broom’s~ Legal Maxims, page 397, 
Lord Ellenberough is reported to have 
ruled, that an action of trespass was not 
maintainable for one nailing a board to his 
own wall so that it overhung plaintiff's 
close, but an action on the case. He rea- 
soned that, if it were trespass to interfere 
with the column of air superincumbent on 
the close, then any aeronaut would be liable 
at the suit of every occupier of a field over 
which his balloon passed, as trespass would 
not regard the length of time the air would 
be invaded. ‘This illustration was intended 
to demonstrate that to invade a close by an 
overhanging structure could not be trespass, 
because this led to an absurdity, to-wit, 
trespass in fugitive occupancy of the air. 
But invading a close for an instant by doing 
anything to the soil or to what is planted 
in, or built upon it, or grows out of it, is 
trespass. Running across or stopping with- 
in the soil surface of a close is not differ- 
entiated in any respect. Therefore, accord- 
ing to Lord Ellenborough, it is not the- 
same thing to invade one’s atmospheric 
plane as his soil possession. 

Take the distinction of plucking fruit 
from a tree being trespass and taking and 
carrying it away after it has fallen being 
larceny. It has become in the latter case 
personal property because it is not attached 
to the freehold. But it is as much attached 
to the superincumbent air in the one situa- 
tion as the other. It is impregnated, so to 
speak, with some freehold in every place it 








2 CENTRAL LAW JOURNAL. 


No. 1 








is, if, literally, a freehold extends to the 
sky, and nothing could be severed therein. — 
If one bottled up some of the superincum- 
bent air of A’s freehold it would be going 
to an extravagant length to say he was com- 
mitting larceny, but it would seem no less 
ridiculous to assert he was trespassing. If 
he took away A’s soil or cut down his trees 
or drained his pond or carried away his 
mineral water, his act would be trespass. 

All of truth there seems to be in the 
maxim of ownership to the sky is, that with- 
in lines extended through all points of soil 
ownership to the sky is a space of preferen- 
tial use to the owner of the soil and such 
use is interfered with only when enjoyment 
of the soil is diminished. 

On this theory a nuisance is abatable 
when it fills that space with noxious odors, 
or with concussion that shakes to their 
damage structures affixed to the soil; but 
any mere stirring of air that works no harm 
to occupancy of the soil has, we venture to 
assert, never been made the basis of any 
claim ina court. 


It has been held, that the common law 
rule of cattle pasturing upon land wheth- 
er open or enclosed has not been regarded 
as applicable to the condition of things in 
this country, and therefore it is not tres- 
pass here for cattle running at large to go 
upon, and pasture in, open land. Buford 
v. Houtz, 133 U. S. 320; Davis v. Davis, 
70 Tex. 123. It was argued in the Buford 
case that this right of general pasturage 
enured to the common benefit and was giv- 
en and taken upon an implied understand- 
ing that inhered in our very titles. 

One can hardly doubt, that, had aviation 
been known and utilized as rapid advance- 
ment promises it is on the way of being 
known and utilized, a similar understand- 
ing, based on the same character of com- 
mon benefit, would have secured its right 
into all open spaces above the soil. It 
would be far within the principle, that 
one for his private gain may draw fowl 
ferae naturae across the air above another’s 
soil, to hold that science discovering public 
highways through the same element is with- ! 





in its legal rights. This is a conquest that 
civilization has far more right to claim than 
superiority in land title over savage tribes. 

In Guille v. Swan, 19 Johns. 381, 2 
Hughes’ Gr. and R. 528, an aeronaut was 
held liable in trespass for the damage done 
by his being dragged by a balloon through 
plaintiff's field and also for that of the 
crowd breaking in to rescue him from his 
peril. The judge said: “I will not say that 
ascending in a balloon is an unlawful act,. 
for it is not so; but it is certain the aero- 
naut has no control over its motion hori- 
zontally ; he is at the sport of the winds and 
is to descend when and how he can; his , 
reaching the earth is a matter of hazard.” 
Then it was concluded he was responsible, 
because the consequences that ensued 
should have been foreseen. But the sug- 
gestion that he had no right to invade the 
air of whomsoever’s close is impliedly re- 
pudiated. It would seem, that aviation has 
already placed itself beyond the application 
of the language we quote. 

Wireless telegraphy uses air . columns 
above earth planes in essentially the same 
way as does aviation. The only difference 
is that in the latter case the substance car- 
ried is more corporeal, so to speak. But 
what is carried by each method is some- 
thing tangible and capable of being weighed 
and measured, If science attains the goal 
of its desire neither will be a stray in its 
element, or, as we might say, ferae naturae. 
Either may be intercepted, as wires trans- 
porting other telegraphy may be tapped. 
Between them we perceive no difference in 
plucking a Marconigram from the air for 
appropriation and capturing an aeroplane 
and calling it your own. 

If they were even trespassers to no one 
accrues the right of use or confiscation. If, 
as was held in Skinner v. Wilder, 38 Vt. 
115, 88 Am. Dec. 645, fruit cannot be ap- 
propriated by the owner of the soil when 
taken from the overhanging bough of a 
tree belonging to the adjacent soil, a fortiori 
it seems to us, these coursers of the air do 
not lose their ownership. 
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NOTES OF IMPORTANT DECISIONS 





CORPORATIONS — BREWERY COMPANY 
GOING ON SALOON KEEPERS’ BOND.—The 
disposition of courts to shut out all defense by 
a plea of ultra vires has perhaps never produc- 
ed any stronger illustration than the holding 
of a brewery company as surety, in various 
ways, to enable a retailer of its product to 
carry on business. Several cases have thus 
been ruled and the latest in that line coming 
to our attention is by the Michigan Supreme 
Court. Timm v. Grand Rapids Brewing Co., 
125 N. W. 357. 

It is not to be disputed that the rule is that 
a corporation cannot be indorser or guarantor 
for another, and consequently that-for it to be 
bound in either such capacity some principle 
of estoppel should apply. Estoppel where a 
corporation receives and uses or retains a 
benefit is quite familiar, but that benefit is a 
tangible something supposed to move from the 
other party to the transaction at the ‘ime. He 
parts with something to the corporation, either 
property or a binding promise. 

Suppose a case which has been ruled ad- 
versely to a corporation such as a guaranty by 
a brewing company to pay rent of one of its 
customers. Winterfield v. Brewing Co., 96 
Wis. 237, 71 N. W. 101. 

From the face of such a contract lessor is 
bound to inquire what interest the guarantor 
has in the matter. He ascertains that its 
trade is advanced, or is supposed to be ad- 
vanced. But that is a collateral matter to the 
default guaranteed against and the principle 
embraced would extend to a subscription to 
anything that would boom trade. 

The same may be said as to a decision which 
held valid a guaranty to pay notes to enable a 
saloon keeper to commence business. Brew- 
ing Co. v. Frantz, 123 Ill. App. 26. And sign- 
ing bond required by statute. Horst v. Lewis, 
71 Neb. 365, 98 N. W. 1046; Kraft v. Brew. Co., 
219 Ill. 205, 76 N. E. 372. 

If these things can be done, where is the 
line to be drawn? Why may not a mercantile 
or other corporation obligate itself for a rail- 
road’s contracts, because its success brings 
prosperity to the obligor? Can it, not even 
agree to pay a surveyor, because a projected 
railroad is going to purchase supplies from it? 

How can estoppel arise afterwards, if a bene- 
fit is extended to the principal debtor by the 
promisee and not to the guarantor? If all this 


can be done, limitation in charter powers is’ 


largely a delusion. 
Since writing the above our attention has 
been called to the case In re Liquor Dealers’ 





Supply Co., 177 Fed. 197, decided by Seaman, 
C. J., and concurred in by Grosscup and Baker, 
Cc. WW. 

In this case there was a resolution by the 
board of directors of a corporation reciting 
that its guaranty was requested by a customer 
for a loan to increase his own business and 
that such increase of the customer’s business 
“tends directly to increase the business of this 
corporation.” ; . 

The guarantor corporation having been ad- 
judicated a bankrupt, its liability as guarantor 
on a note of its customer was resisted, and the 
court ruled that: “The pretense of benefit 
through increase of the customer’s business is 
indirect, not within any authority cited; and 
the utmost import of the resolution is to se- 
cure the good will of the customer, the usual 
inducement held out to guarantors, making it 
a case of ‘naked guaranty’ of the debt of an- 
other, not within the corporate powers.” Many 
cases are cited and distinguished and the rul- 
ing arrived at was squarely against valiidty of 
the guaranty. 





JURISDICTION—FALSE OATH IN NATU- 
RALIZATION PROCEEDINGS IN .STATE 
COURT.—It sounds rather remarkable to say 
that false swearing or perjury committed in 
a proceeding in a state court may be indict- 
able and punishable in a federal court. But 
so it is held when this occurs in a naturaliza- 
tion proceeding before the state court. Holm- 
gren v. United States, 30 Sup. Ct. 588. And 
it seems clear too, that, if congress can vest 
jurisdiction in the state courts in naturaliza- 
tion cases, that one making a false oath there- 
in violates the federal statute in this regard 
in the same way wherever the proceeding in 
naturalization takes place. 

This jurisdiction of state courts seems 
more permissive than obligatory, making the 
state courts merely ancillary, or _ tribunals 
lending their aid to, and being pro hac vice 
federal courts. 

Besides this kind of an oath is something 
more of obstruction to administrative, govern- 
mental routine, than as affecting a case in 
court. A bureau or department might have 
been authorized to do this work. The act is 
not precisely like a thing that is legally 
heinous as in a civil suit or a criminal prosecu- 
tion, though morally it is just as bad. The 
federal aspect of ‘the act, therefore, is that it 
is a mere “interference somewhat like a con- 
tempt of court.” The. federal government is 
essentially nothing more than an administra- 
tive agency for the states, and this character 
of ruling illustrates that idea. That too is 
the true reason of its paramountcy. It has 
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forty odd principals and one alone should not 
be allowed to hinder it in performing its duty, 
and still the power of attorney it holds does 
not specifically provide on its face for its re- 
vocation or recall. Webster said there was a 
union of indestructible states. He might have 
said an indestructible union of indestructible 
states with the stress on the former adjective. 





WILLS—BEQUESTS FOR MASSES AND 
VALIDITY AS DEPENDING ON RIGHT OF 
STATE TO ENFORCE TRUST.—The majority 
with one dissenting member, of Wisconsin Su- 
preme Court, rules that a devise of “all the 
rest of my property, both real estate and per- 
sonal property, for masses for the repose of 
my father’s and mother’s and_ sister’s and 
brother’s and my own soul,’ with the masses 
to “be said according to the directions of 
Thomas J. Fenlon and James W. Watt, and I 
hereby appoint -them to direct where and 
when to say said masses,” is not a “private 
trust,” but “a public charity,” that the doctrine 
of superstitious uses is opposed to absolute 
religious equality, that there is an equitable 
conversion of the real estate into personal 
property and the court will, under the rule of 
not allowing a trust to fail for want of a trus- 
tee, see that such a trust is enforced. In re 
Kavanaugh’s Estate, 126 N. W. 672. 

The prevailing opinion is a very interesting 
discussion, especially that portion of it which 
is devoted to reasoning to the conclusion that 
there is not here “a private trust,” but “a pub- 
lic charity” in statutory distinction between 
the two things. The mention of names as 
beneficiaries of the saying of masses is con- 
sidered by the court as incidental more than 
essential, “as according to the doctrine of 
the Catholic church, as established by the 
proof in this case, the whole church profits by 
every mass” and “the masses are to propiti- 
ate Him (God) for the sins of all mankind.” 

Of course, every non-Catholic believes that 
the means, or masses, in no wise contribute 
to any such end, but if courts allow their be- 
lief to be a test of whether or not there was 
a charitable trust, then they could run coun- 
ter to the principle of religious liberty and 
determine that a religious tenet was true be- 
cause, perhaps, this was the view of a ma- 
jorit. 

It is principally, however, on this that the 
dissent proceeds. The very premise that the 
majority rely upon is that which persuades 
the dissentient that the trust is unenforceable 
by the state, and therefore should fail. Stress 
is laid by the dissent upon the constitutional 
provision about freedom to worship God, but 
the genius of this country needs no such thing. 





Such provisions are surely declarations of that 
which no American denies. It would be as 
reasonable to deny enforcement to a bequest 
for indigent young men studying for the min- 
isty of a certain denomination for the same 
reason. 





COURTS—JURISDICTION OF FEDERAL 
COURTS IN EQUITY EXTENDING TO AP- 
POINTMENT OF RECEIVER FOR AN ES. 
TATE PENDING PROBATE OF WILL.—The 
Second Circuit Court of Appeals, Cox, C. J., 
dissenting, has held that though a federal cir- 
cuit court has no jurisdiction of a _ pure- 
ly probate proceeding, nor any power 
to undertake the general administration of 
the estate of a deceased person, yet it may, 
as a court of equity, having the full jurisdic- 
tion of the English courts of chancery, as they 
existed when our constitution was adopted, 
in a suit where it has jurisdiction of the par- 
ties, appoint a receiver of an estate pending 
the probate of a will, in the absence of the ap- 
pointment of a custodian by the probate court 
and this, though proceedings for appointment 
of executor and such probate had been de- 
layed by reason of litigation between parties 
in interest. 

It would certainly seem that, if there is an 
estate whose assets need to be preserved for 
parties interested in pending litigation, that a 
court of equity could mould process to that end. 

If the testator still alive were wasting that 


estate, under the circumstances, the court — 


should be able to impound its assets, and if 
he being dead, the state courts do not take 
charge of it, it would seem there was a case 
of abandonment, notice of which by the fed- 
eral court involved no interference with ordi- 
nary state jurisdiction. 

The federal courts lose in this particular 
their aspect as such, and are purely courts of 
equity. If being of federal creation puts no 
limitation on their general equity powers 
wherever there is jurisdiction, then their 
source is immaterial. 

Judge Cox, however, seems not to object to 
this reasoning, but says the probate court of 
Illinois had already taken jurisdiction and ap- 
pointed an executor, and it should be assumed 
the state courts will do their duty, and he con- 
siders that in sustaining the action of the 
circuit court in taking jurisdiction and grant- 
ing a drastic remedy in, to say the least, an 
exceeding doubtful case we are setting a dan- 
gerous precedent.” 

It looks like the disposition of some courts 
to interfere with state jurisdiction is not halt- 
ed very greatly by doubts. The main thing is 
excuse. 
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GOVERNMENT BY INJUNCTION— 
THE MISUSE OF THE 
EQUITY POWER. 


The modera use of the Writ of Injunc- 
tion, especially in labor disputes, is revolu- 
tionary ard destructive of popular goyern- 
ment. 

Our government was designed to be 
a goveriument by law, said iaw to be en- 
acted by the legislative branch, construed 
by the judiciary and administered by the 
executive. 

An injunctioa is “extraordinary writ is- 
sued out of eyuity enjoining a threatened 
injury to proverty or property rights, wacre 
there is not a plain, adequate and complete 
remeds at law ” 

The definition of equity is, ‘the applica- 
tion of right and justice to the legal ad- 
justment of ‘ differences where the law 
by reason of its universality is deficiem,” 
“that system of jurisprudence which 
comprehends every matter of law for which 
the common law provides no remedy * * 

springing originally from the royal 
prerogative, moderating the harshness of 
the common law according to good con- 
In other words, it is the exer- 
cise of power aceorcing to the judgment 
and conscience of one man. 

It for this reason that in Great 
Britain, whence the United States derives 
its system of eauity, as well as of law, the 
equity power was limited to the protection 
of property or property rights, and in such 
cases only where there was no remedy at 
law; the words “adequate and complete” 
have been added here. 

When the courts of equity take jurisdic- 


or, 


seience.”” 


Was 


tion over and issue injunctions in labor, 


disputes, they do so to protect business, 
which, under late rulings by several courts 
is held to be property. These rulings are 
disputed an] condemned by other courts, 
which hold that relations between*employ- 
ers and employees—between buyer and sell- 
are personal relations, and as such, if 
regulated at all, are regulated by statute or 
common law only. If the latter contention 


er 





be right, and of this we believe there can 
be no question, the ruling that makes busi- 
t ness property, or the right to carry on or 
continue in business a property right, is 
revolutionary, and must lead to a complete 
change, not only“in our industrial, but in 
our political life. If the court of equity be 
permitted to. regulate personal relations, it 
will gradually draw to itself all legis- 
lative power. If it be permitted to set aside 
or to enforce law, it will ultimately ar- 
rogate to itseif jurisdiction now held by 
the law courts, and abolish trial by jury. 

The constitution confers equity power 
upon the courts by stating that they shall 
have jurisdiction in law and in equity in 
the same way that it makes it their duty to 
issue the writ of habeas corpus ‘and in sub-' 
stantially the same way as it provided for 
trial by jury. 

Equity power came to us as it existed in 
England at the time of the adoption of our 
constitution, and it was so limited and de- 
fined by English authorities that our courts 
could not obtain jurisdiction in labor dis- 
putes except by the adoption of a ruling 
that business is property. If business be 
property in the case of a strike or a boycott, 
and can therefore be protected by the equity 
court against diminution of its usual income 
caused by a strike or boycott conducted by 
the working people, then it necessarily must 
be property at other times and therefore 
entitled to be protected against loss of in- 
come caused by competition from other 
manufacturers or business men. 

Business and the income from business 
would become territorial and would be in 
the same position as land and the income 
from land. The result would be to make - 
all competition in trade unlawful; it would 
prevent any one from engaging in trade 
or manufacture unless he comply with the 
whims ai! fancies of those who have their 
trade or means of protection already estab- 
lished. 

No one could enter into business except 
through inheritance, bequest or sale. 

In order to show the fallacy of this new 





definition of property, we here state the 
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accepted legal definitions of property, busi-- 


ness and labor. 

Definition of Property: Property means the 
dominion of indefinite right of user and dispo- 
sition which one lawfully exercises over par- 
ticular things or subjects and generally to the 
exclusion of all others. Property is owner- 
ship, the exclusive right of any person freely 
to use, enjoy and dispose of any determinate 
object, whether real or personal. (English and 
American Encyclopedia of Law.) 

Property is the exclusive right of possess- 
ing, enjoying and disposing of a thing. (Cen- 
tury Dictionary.) 

A right imparting to the owner a power of 
indefinite user, capable of being transmitted to 
universal successors by way of descent, and 
imparting to the owner the power of disposi- 
tion, from himself and his successors. (Austin, 
Jurisprudence.) 

The sole and despotic dominion which one 
claims and exercises over the external things 
of the world in total exclusion of the right of 
any other individual ji: the world. (Blackstone.) 

It will be seen that property is products 
of nature or of labor, and that the ersen- 
tial element is that it may be disposed of 
by sale, be given away, or in any other way 
transferred tc another. 

There is no distinction in law between 
property and property rights. 

From these definitions it is plain that 
labor power or patronage cannot be prop- 
erty, but aside from this we have the thir- 
teenth amendment to the constitution pro- 
hibiting slavery and involuntary servitude. 

Labor power can not be property, be- 
causé it can not be separated from the 
laborer. It is personal. It, grows with 
health, diminishes in sickness, and ceases 
at death. It is an attribute of life. 

The ruling of the courts make of the 
iaborer a serf, of patronage an evidence 
of servitude by assuming that one may 
have a property right in the labor or pat- 
ronage of another 

Definition of Business: That which occupies 
the time, attention and labor of men for the 
purpose of livelihood or profit. That which 
occupies the time, attention and labor of men 
for the purpose of profit and improvement. 
(American and English Encycl. of Law.) 

That which busies, or that which occupies 
the time, attention or labor of one, as his 





principal concern, whether for a longer or 
shorter time. (Webster’s Dictionary.) 

Definition of Labor: Physical or mental ef- 
fort, particularly for some useful or desired 
end. Exertion of the powers for some end 
other than recreation or sport. (Century Dic- 
tionary.) 

It will be seen from the above definition 
that, while there is a fundamental differ- 
ence between property and business, there 
is none at all between business and labor, 
so that, if businesrs be property, so is labor, 
and, if the earning power of business can 
be protected by equity power through in- 
junction. so can the earning power of la- 
bor; in other words, the laborer may ob- 
tain an injunction against a reduction of 
his wages, or against a discharge, which 
would stop the wages entirely. 

If this new definition of property, by in- 
cluding therein business and labor, be ac- 
cepted, then the judge sitting in equity be- 
comes the irresponsible master of all men 
who do business or who labor. 

‘We contend that equity power and ju- 
risdiction—discretionary government by 
the judiciary—for well-defined purposes 
and within specific limitations, granted to 
the courts by the constitution, has been so 
extended that it is invading the field of 
government by law and endangering con- 
stitutional liberty, that is—the personal lib- 
erty of the individual citizen. 

As government by equity—personal gov- 
ernment—advances, republican government 
—government by law—recedes. 

We have escaped from despotic govern- 
ment by the king. We realized that, after 
all, he was but a man. Are we going to 
permit the growing up of a despotic gov- 
ernment by the judges? Are they not also 
men ? 

The despotism of one can in this sense 
be no better than the despotism of an- 
other. If we are to preserve “government 
of the people, by the people and for the 
people,” any usurpation by the judiciary 
must be as sternly resisted as usurpation 
by the executive. 

What labor is now seeking is the as- 
sistance of all liberty loving mien in re- 
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storing the common law definitions of 
property and in restricting the jurisdiction 
of the equity courts in that connection to 
what it was at the time of the adoption of 
the constitution. 
ANDREW FuRESETH. 
San Francisco, Cal. 








GRAND JURY—QUASHING INDICTMENT. 





UNITED STATES v. HEINZE. 





United States Circuit Court, S. D. N. Y., 
January 22, 1910. 





The presence in a grand jury room, during 
an investigation of a case which results in an 
indictment, of a person not authorized by law 
to be there is ground for quashing the indict- 
ment. 


HOUGH, District Judge: This motion is 
based on numerous grounds, of which one 
only is to be considered in this memorandum; 
as to the rest, no opinion is expressed. 

It appears from the affidavits filed and from 
admissions in open court that the United 
States attorney for this district desired, for 
the proper preparation and presentation of 
evidence in this prosecution, including pro- 
ceedings before the grand jury, the assistance 
of an expert accountant. Owing to the nature 
of the case, such assistance was concededly 
both proper and necessary. The Attorney 
General was therefore requested to select Mr. 
John P. Fernsler for this purpose, and to em- 
ploy him specifically therefor. Accordingly, on 
March 13, 1909, Mr. Fernsler was designated 
in the following language, contained in a let- 
ter signed by the Attorney General: 

“You are hereby appoimted a special assist- 
ant to the United States Attorney for the 
Southern District of New York to assist in 
the investigation and prosecution of the case 
of the United States v. Heinze. Under the 
provisions of the act of congress approved 
June 30, 1906 (34 Stat. 816), you are author- 
ized and directed to conduct grand jury pro- 
ceedings in connection with the case mention- 
ed above.” 

In pursuance of this designation, Mr. Ferns- 
ler, when this indictment was under considera- 
tion in the grand jury room, attended before 
that body, and took part in the proceedings to 
the extent of asking some technical questions 
of other expert accountants who were upon 





.the witness stand, and throughout suggested, 
if he did not direct, the method of examining 
expert witnesses thought to be allied with de- 
fendant. No suggestion of personal miscon- 
duct or indecorous behavior is made against 
Mr. Fernsler, nor is it shown or suggested 
that any injury has been done to defendant by 
Mr. Fernsler’s presence, unless it be the sus- 
picion that it is to Mr. Fernsler’s skill in read- 
ing and interpreting books of account that 
this indictment is largely due; this, however, 
ean certainly not be regarded as a legal in- 
jury to defendant, if the method be otherwise 
lawful, 

If there be a settled method of conducting 
the deliberations of grand jurors, established 
by generations of procedure, based on the ex- 
perience of many courts in many communities, 
and evidenced by the decisions of authorita- 
tive tribunals, such method must be followed 
until the legislature sees fit to overturn the 
old rule. 

It has never to my knowledge been denied 
or doubted that the rule of the common law 
is that a grand jury, while deliberating upon 
an indictment or presentment, shall listen to 
witnesses who give testimony, and to no one 
else except the authorized law officers of the 
crown or the commonwealth. The English 
practice of permitting the presence of the 
prosecutor in the grand jury room is an ap- 
parent, but not a real, exception, for it is still 
true that the majority of prosecutions in 
England are private; the expense thereof be- 
ing borne by the complainant, and the crown 
taking no part therein unless and until au- 
thority therefor be granted by the proper de; 
partmental officer. So, too, the instances of 
bailiffs, clerks, and stenographers are not ex- 
ceptions to this rule. These useful persons 
are necessary or convenient in the same way 
as is a piece of furniture, but if it were made 
to appear that such persons, having obtained 
audience of the grand jurors, under the ex- 
cuse of their occupation, sought to influence 
the result of their deliberations or to partici- 
pate therein, the rule would be infringed. 

So far as this court is concerned, little time 
need be spent in collating authorities to show 
what the rule is. It has been done too re- 
cently by Thomas, J., in United States v. Ros- 
enthal (C. C.) 121 Fed. 862. This decision has 
been considered in United States v. Cobban 
(C. C.) 127 Fed. 713, and the last-cited case 
_was followed in United States v. Twining (D. 
C.) 132 Fed. 129. The Cobban and Twining 
Cases did not approve of the Rosenthal de- 
cision in its entirety though, it is only in the 
earlier of the two decisions that the matter 
is reasoned. In United States v. Virginia- 
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Carolina Chemical Co. (C. C.) 163 Fed. 66, the 
point is gone into thoroughly, with some in- 
teresting comments upon the Cobban decision, 
and the Rosenthal Case fully adhered to. 
Even if this court were now inclined to de- 
part from Judge Thomas's decision, it would 
be most improper to do so until the matter 
had been presented to and decided by a high- 
er tribunal. 


This matter then starts with the admission 
that if it were not for the act of June 30, 1906 
(Act June 30, 1906, c. 3935, 34 Stat. 816 [U. S. 
Comp. St. Supp. 1909, p. 48], the presence of 
Mr. Fernsler in the jury room under the cir- 
cumstances above stated would require that 
the indictment be quashed. 

The prosecution therefore urges: (1) That 
Mr. Fernsler is an “officer.of the Department 
of Justice,’ and therefore entitled virtute of- 
ficii, as well as by the express terms of his 
appointment, to participate in and conduct 
grand jury proceedings, so that he was far 
within his authority and right in merely assist- 
ing the United States attorney in charge. (2) 
That even if Mr. Fernsler had received no ap- 
pointment from the Attorney General, he might 
under the circumstances of this case attend in 
the grand jury room as a de facto assistant 
to the United States attorney, and aid him in 
those technical matters whereof Mr. Fernsler’s 
knowledge is admittedly useful and extensive. 
(3) That, in the absence of any showing of 
actual prejudice or injury to the defendant by 
reason of Mr. Fernsler’s presence, the motion 
should be denied, as raising one of those minor 
matters concerning which the law does not 
take notice. 





It seems unnecessary to consider at any 
great length the first contention. The statutes 
were thoroughly reviewed in the Rosenthal 
Case. They have not been changed so as to 
affect the point under discussion by the act of 
June 30, 1906, and under those statutes Mr. 
Fernsler is not an officer of the Department of 
Justice; he is but an employee of the Depart- 
ment of Justice. The distinction between 
these two titles is sometimes not easy to draw, 
but under the legislation affecting this depart- 
ment the question is not a difficult one. It 
need only be pointed out that Mr. Fernsler’s 
tenure of office is the will of the Attorney Gen- 
eral, his compensation is nominal, and his con- 
nection with the department limited to a single 
litigation. To say that the word “officer” in 
the sense of the statutes, or in any sense at 
all, can be applied to him needs but to be said 
to be denied. Again, Mr. Fernsler is not an 
attorney at law; he does not pretend to be a 
qualified practitioner in any court, and it is 
in my judgment entirely clear that the intent 


| of the act of 1906 was plainly not to authorize 
the introduction into the grand jury room of 
previously unauthorized laymen, but to en- 
large the number of officeholding lawyers who 
might attend before the jury to render assist- 
ance in matters of law alone. 


The necessary result of the government’s 
position is that it is now within the power of 
the Attorney General to appoint a class of 
“special assistants to district attorneys” (not 
special assistant district attorneys), who may 
be accountants, doctors, chemists, engineers, 
etc., and, having seevral'y authorized them to 
conduct grand jury proceedings, may put them 
in charge of such cases as would be benefitted 
by special technical education. This may be a 
good system, but it has not been adopted by 
law, and the fact that Mr. Fernsler did not 
conduct in their entirety the proceedings in 
this case does not change the fact that, if his 
appointment be construed as the government 
does construe it, he might have done so. 


As to the second proposition advanced by 
the prosecution, no authority is produced for 
it. The commonwealth may call: expert wit- 
nesses as well as fact witnesses, but it has 
never before been urged that counsel is en- 
titled to have at his elbow in a grand jury 
room an expert assistant. He is not entitled 
to it before a petit jury, though the practice 
is common by permission of the court; but no 
court has, or ought to have, the same dispens- 
ing power in grand jury proceedings that it 
possesses and daily exercises in the conduct 
of civil causes at common law. 


The third proposition was treated at great 
length in the Rosenthal Case, and need not 
now be enlarged on. Instances might be multi- 
plied wherein a violation of law cannot be 
seen to have produced any present injury to 
any one. That is a good reason for refusal to 
punish or refusal to prosecute, but it is no 
reason for justifying illegality. As was well 
remarked by Thomas, J.: 


“The inconvenience of resubmitting the mat- 
ter to the grand jury is temporary; the injus- 
tice of denying the defendant investigation pur- 
suant to the law of the land would be per- 
petual.” 


An excused or pardoned illegality is fre- 
quently unimportant, but a justified illegality, 
however trivial in itself, is of the highest im- 
portance. 


It need only be added that no reason is seen 
for departing from the general view of grand 
jury procedure expressed in the cases of Far 
rington (D. C.) 5 Fed. 343, and Edgerton (D. 
C.) 80 Fed. 374. 

The motion to quash is granted. 
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Note.—Going Behind Indictment for Irregu- 
larities Before Grand Fury, or Insufficiency of 
Evidence to Support. it—The Rosenthal case, 
supra, refers to a number of cases from state 
jurisdictions, some of which, along with others, 
will be noticed hereinafter. The general prin- 
ciple back of the ruling in the Rosenthal case 
is stated as follows: “Every citizen is amenable 
to the secret inquisition of the grand jury, and 
he may demand justly that his essential rights 
be guarded by the wholesome preservation of 
settled systems and policies, that give greater 
certainty to legal proceedings, and fix on the 
designated prosecuting officer of the locality in- 
evitable accountability for what is done or omit- 
ted.” This language has its special point in 
that the unauthorized party before the grand 
jury was claimed to be pro hac vice the prose- 
cuting officer. In such case the claim of there 
being no harm done was held not an answer to 
what was complained of. 


In the Cobban case, supra, the statute was not 
construed as in the Rosenthal case, and the 
opinion is mainly as to whether the sufficiency 
of the testimony to support an indictment may 
be inquired into. It expressed its conclusion as 
follows: “After a careful examination of many 
of the numerous citations, the conclusion is that 
the decided weight of authority, both as to num- 
bers and dignity, and in which this question is 
directly involved, is against the investigation of 
the evidence had before the grand jury, either 
to show that some of it was incompetent or that 
all of it was insufficient to justify the finding 
of the indictment.” To this effect see State v. 
Fasset, 16 Conn. 458; Hope v. People, 83 N. Y. 
422, 38 Am. Rep. 460; U. S. v. Reed, 2 Blatchf. 
435, 27 Fed. Cas. 727, op. by Nelson, Justice. 
As contra, see United States v. Farrington, 5 
Fed. 343, opinion by Wallace. D. J. 

In the Virginia-Carolina Chemical Co. case, 
supra, where statutory construction accorded 
with the Rosenthal case and principal case, it 
was then considered whether or not the indict- 
ment should be quashed because two appointees 
of the Department of Justice “participated in 
the examination of witnesses and heard the testi- 
mony introduced before the grand jury.” The 
court said: “Their presence there and participa- 
tion in this investigation was bound to have 
impressed the jury and conveyed to them the in- 
formation that the Department of Justice was 
exceedingly anxious that this indictment be 
found. Who can say how far-reaching this in- 
fluence was, and what effect it had on the indi- 
vidual juror when he came to vote upon the find- 
ing of the indictment, assuming, as we do and 
must, that the conduct of these special assistants 
before the grand jury was as circumspect in 
every particular as would have been that of the 
district attorney had he been present and alone 
conducting the investigation.” This case there- 
upon approved the following, from U. S. v. Ed- 
gerton, 80 Fed. 374: “There must not only be 
no improper influence or suggestion in the grand 
jury room, but, as suggested in Lewis v. Com- 
missioners, 74 N. C. 194, there must be no op- 
portunity therefor. If the presence of an unau- 
thorized person in the grand jury room may be 
excused, who will set bounds to the abuse to fol- 
low such safeguards which surround the grand 
jury?” The fair inference is that there is a pre- 


| Lawrence v. 





sumption, generally, of prejudice, and that some 
acts might be deemed harmless. 

In Wilson v. State, 70 Miss. 595, 13 So. 225, 35 
Am. St. Rep. 664, a plea of abatement set up that 
one employed to assist the district attorney 
appeared before them in company with the dis- 
trict attorney and told one of the grand jurors 
what witnesses to summon. Each of the grand 
jurors testified that he was not influenced there- 
by and did not think the grand jury was. The 
court said: “The candid statement of Mr. Fin- 
ley that he went before the grand jury because 
he thought the appellant to be a great scoundrel 
and therefore he desired his indictment and con- 
viction, presents the precise reason why he 
should not have gone before the jury, for it is 
just such influences the law forbids. The case 
is covered by the decision in Durr v. State, 53 
Miss. 425: Welch v. State, 68 id. 341.” 


The irregularity of calling a defendant before 
a grand jury to testify without his knowing or 
being informed that his own conduct is un- 
der investigation is considered at great length 
in State v. Duncan, 78 Vt. 364, 63 Atl. 225, 4 L. 
R. A. (U. S.) 1144, 112 Am. St. Rep. 922, and 
the plea in abatement was overruled where the 
indictment was founded in part on his testimony. 
In one case considered (People v. Lauder, 82 
Mich. 109, 46 N. W. 956) the plea was consid- 
ered bad for not averring that defendant claimed 
his privilege. To the same effect was State v. 
Comer, 157 Ind. 611, 62 N. E. 452. It seems con- 
ceded in the Duncan case that, if the privilege 
had been claimed and denied, this could have 
been shown and the indictment quashed. 


In State v. Wood, 112 Iowa, 484, 84 N. W. 503, 
the motion to quash was because of the presence 
before the grand jury during the taking of tes- 
timony “of one not permitted or required by law 
to be present,” etc. The proof showed that the 
father of a young girl, who “was very nervous 
and fearful about appearing before” the grand 
jury was permitted to be present during the 
time she gave her testimony, both being wit- 
nesses. He did nothing to influence the daugh- 
ter as a witness and there was no showing of any 
prejudice. The court said: “There is no stat- 
ute prohibiting the grand jury from calling two 
witnesses before it at the same time. We recog- 
nize that on many accounts it is better practice 
not to do this, and only say it is not a violation 
of law if done.” Cases are then cited to the 
effect that the presence of a third person in the 
grand jury room while testimony is being taken 
would not necessarily vitiate the indictment, viz.: 
Com., 86 Va. 575, 10 S. E. 840; 
Bennett v. State, 62 Ark. 535, 36 S. W. 947; 
State v. Clough, 49 Me. 576; State v. Kimball, 
29 Iowa, 267, all of these confining presence to 
the time of the taking of testimony and not 
during deliberations. 


In State v. Clark (W. Va.), 63 S. E. 402, a mo- 
tion to quash upon the ground that an indictment 
was found upon illegal and incompetent evi- 
dence is held not good, but that such a question 
can be presented by plea in abatement; but even 
then the plea is not sustainable, if there is legal 
evidence upon which it could have been found 
other than that which was illegal or incompetent. 
A prior decision by this court was that neither 
for insufficiency or incompetency of evidence will 
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an indictment be quashed on plea in abatement 
where there is other evidence. State v. Wood- 
row, 58 W. Va. 532, 52 S. E. 545, 2 L. R. A. 
(U. S.) 82, 112 Am. St. Rep. 1oo1. There are 
authorities to the contrary, but the Woodrow 
case says: “Very plainly a court cannot go into 
the question of the weight and sufficiency of the 
evidence to sustain the indictment.” If incompe- 
tent evidence is mingled with competent, the rule 
is the same, concludes the court. Inference is, 
therefore, that inquiry could be made by plea 
in abatement as to whether there was any com- 
petent evidence before the grand jury. 
Sparrenberger v. State, 53 Ala. 481; Boone v. 
People, 148 Ill. 440, 36 N. E. 99; People v. Lau- 
der, 82 Mich. 109, 46 N. W. 956; Com. v. Whit- 
comb, 157 Pa. 611, 27 Atl. 794. 


Other states forbid inquiry as to what evi- 
dence there was, which, however has no bearing 
on the question of whether or not plea in abate- 
ment will lie for other reason. Those excluding 
inquiry on the question of evidence are State v. 
Fasset, supra; Mercer v. State, 40 Fla. 216, 24 
So. 154, 74 Am. St. Rep. 135; State v. Comer, 
157 Ind. 611, 62 N. E. 452; State v. Smith, 74 
Iowa, 580, 38 N. W. 492; Cotton v. State, 43 Tex. 
169. 


In State v. Sullivan, 110 Mo. App. 75, it was 
ruled that the presence of a stenographer is a 
manifest impropriety, however pressing the ne- 
cessity therefor, but it does not ipso facto in- 
validate an indictment, unless it appear there 
was prejudice to the defendant thereby. This 
case cites in its support State v. Bates, 148 Ind. 
610; State v. Brewster, 70 Vt. 34, 40 Atl. 1037; 
U. S. v. Simmons, 46 Fed. 65. 

In State v. Bowman, 90 Me. 353, 60 Am. St. 
Rep. 26, the exact converse was held, the 
secrecy policy being sufficient to invalidate any 
indictment where proceedings were in disregard 
thereof. The question was argued as to wheth- 
er there could be a waiver by the state so that 
an indictee could not take advantage of secrecy 
not being observed. The court said: “Although 
the obligation of secrecy was undoubtedly in- 
tended for the benefit, more particularly, of the 
state, we think neither the prosecuting attorney 
can waive it, nor the court nullify its objects.” 
Then it is further argued that the grand jury 
should be entirely independent and if the court 
could send a stenographer in as to some cases 
and omit this as to others, there is no telling 
what influence such a discrimination might have 
upon the jurors. 


In the Brewster case, supra, also reported in- 


42 L. R. A. 444, it was said to have been the 
practice for too years to allow the clerk and 
state’s attorney to take notes of testimony for 
future use and it is no great extension for a 
stenographer, who is the state's attorney’s ser- 
vant, to do this for him. 

Summary, The-weight of authority appears 
to be that it is allowable to show on plea in 
abatement that there was no evidence at all to 
support an indictment, but weight or sufficiency 
of evidence will not be considered, nor the mere 
infusion of incompetent or illegal evidence in 
the hearing, and that the presence of an unau- 
thorized third person will vitiate an indictment 
unless it is clear no prejudice resulted. The 
federal courts may be said to enforce the pre- 


See also: 





sumption of prejudice more strictly than the 
state courts, but it may be said there seems no 
other than circuit court authority in regard to 
this. _ 








JETSAM AND FLOTSAM. 





RECOVERING A JUDGMENT FOR FAILURE 
TO FILE A BRIEF. 


A rather singular decision is that of the Su- 
preme Court of Oklahoma in Butler v. McSpad- 
den, 107 Pac. 170, reversing a judgment, ap- 
parently because the appellee had failed to file 
a brief. The court said: “We have read the 
brief filed by counsel for plaintiff in error, 
and from a consideration thereof it seems to 
us that the point made, that the judgment lacks 
evidence to sustain it, is well taken. In the 
absence of a brief on the part of counsel for 
defendant in error, we are not given that as- 
sistance which we should have in determining 
the theory upon which the court rendered its 
judgment, and the pressure upon the time of 
the court is such that it cannot, in justice to 
other litigants, brief cases for parties who elect 
to neglect it.” 

It would seem that the court did not ex- 
amine the record or abstract, but took as true 
the statements of the appellant’s brief, as to 
what the evidence before the court was. It 
may well have been that the attorney for the 
appellee, recognizing the unsoundness of the 
judgment in his client’s favor, had not the 
courage to file a brief. On the other hand, 
it may just as well be that he felt so confident 
of the soundness of the judgment, that he 
thought he might safely rest upon the record, 
without putting his client to the unnecessary 
expense of filing a brief. It may well be also, 
that the appellee had no means with which to 
employ counsel to protect his judgment in the 
supreme court, and surely such a person is en- 
titled to have the court examine the abstract 
prepared by the appellant, for the purpose of 
ascertaining whether the errors alleged by him 
in his brief are well founded, and then deter- 
mine whether, even though error exists, it is 
of a sufficiently serious character to require the 
court to reverse the judgment. That the court 
would certainly be called upon to do, even if 
the appellee filed a brief. Considering the dis- 
advantage of an appellee who is unable to re- 
tain counsel, it would seem that an appellate 
court should, where such is the casé, examine 
the abstract—or if necessary the record—with 
the utmost care, before undoing the work of 
the trial court, by reversing a judgment. So 
while an appellant court cannot, without do- 
ing injustice to other litigants whose cases are 
awaiting a hearing, go upon a search to discover 
decisions to sustain the judgment, the appellee 
who has failed to file a brief has at least a 
right to expect that the court will carefully 
apply what knowledge of the law it possesses 
to the consideration of his case. 


We venture to suggest, before dismissing the 
subject, that if the law provided, as it should, 
for the payment of an attorney’s fee and the 
other necessary expenses of sustaining a judg 
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ment on appeal, there would be few cases of the 
omission complained of by the Oklahoma court. 
Opinions may differ as to the propriety of 
awarding attorney's fees to the successful party 
in the trial court, but there surely should be 
no difference of opinion as to the justice to the 
litigant and the advantage to judicial admin- 
istration of taxing the costs of an appeal 
against an unsuccessful appellant. He has had 
his day in court. The legal presumption ts tn 
favor of the validity of a judgment. Appeal 
is a matter of favor, and not of right, and 
there can be no hardship in demanding that 
one who, without good grounds, avails himself 
of this favor, shall at least bear all the nécés- 
sary expense to which he has put the appellee, 
by prosecuting the appeal.—National Corpora- 
tion Reporter. 


NOTE.—We called attention to this case in 70 
Cent. L. J. 257, and reproduce what our. con- 
temporary says because it seems to us that 
the esteemed Oklahoma bench has made a 
rule whose reasonableness it may be _ dif- 
ficult to defend. It may be—and we think it 
is—beyond th® power of the court to make a 
rule giving attorney’s fees to an appellee, but 
it ought to award costs for printing a brief, 
allowing an appellee as many pages therefor 
as an appellant takes, and even more, in the 
discretion of the ecourt. Certainly, however, a 
court ought not to penalize one for not filing 
a brief to protect a judgment he may believe 
needs nothing to be said in its favor. Further- 
more, on appeal the classification the Oklahoma 
statute attempts would be held illegal by the 
federal supreme court. 








CORRESPONDENCE. 


ABOLISHMENT OF LIFE TENURE FOR FED- 
ERAL JUDGES. 
Editor Central Law Journal; 

One is always pleased when he finds his own 
convictions better stated than he himself had 
ever stated them. Your assent to the proposi- 
tion to increase the compensation of federal 
judges, as found in your issue of April 8, 1910, 
is expressly conditioned upon substitution of 
ten year terms for the present life tenure of 
Office. 

Like yourself, I formerly thought life tenure 
desirable. After more than twenty years’ ex- 
perience with the federal courts I am satisfied 
that every one of your six reasons for the abol- 
ition of the life tenure is absolutely sound. 

Life tenure very strongly makes for absolu- 
tism. It is an anomaly tn a representative 
form of government having an elective execu- 
tive. It induces contempt for all other author- 
ity; retains on the bench judges who, however 
competent when appointed, later in life become 
mentally or physically, or both mentally and 
physically disqualified to render faithful and 
continuous service; removes the judges from 


sympathy with the interests of the plain people; 
surrounds the judges with associates who rep- 
resent great wealth and vested interests; in- 
vites marked antagonism by the judges to all 
state authority; and in many instances results 
the rights 


in reckless or wilful disregard of 





of unsuccessful litigants when they seek to 
perfect their appeals. 

The history of the country shows that im- 
peachment proceedings are cumbrous and the 
results of impeachment proceedings practically 
negligible. The various states secure just @s 
good material, when they pay fair salaries, un- 
der the term system as can be found on the 
federal bench. Abolish the life tenure. 

EDWARD F. HARRIS. 

Galveston, Tex. 





EQUITABLE CONVERSION OPPOSING PUBLIC 
POLICY. 
Editor Central Law Journal: 

I observe with: interest your apparent dis- 
sént from the opinion of the United States Cir- 
cuit Court of Appeals for the fourth circuit, in 
West Virginia Pulp and Paper Company v. Mil- 
ler, 176 Fed. 284, in your “Notes on Important 
Decisions,” in 70 Cent. L. J. 346. Probably your 
doubt as to the soundness of the opinion would 
have been even greater, hat not the head-note 
of the case, as reported in the advance sheets, 
made it appear that the laws of West Virginia 
authorize “religious corporations” to hold land, 
albeit under restrictions, which restrictions had 
been made ineffective -in that case by equitable 
conversion; whereas, “religious corporations” 
are unknown in West Virginia law, the consti- 
tution of that state expressly ‘prohibiting the 
incorporating of “any church or religious de- 
nomination,” whereby religious bodies in that 
state have no legal capacities and are not legal 
entities. Land in limited quantities and for 
specified and limited purposes may be acquired 
by trustees, by conveyance only, to be under 
the control of the focal religious society or 
congregation, subject to such limitation as to 
use; but the congregation can itself acquire 
nothing, for want of legal capacity and being. 

It was contended on the part of the appellee 
that, church incorporation being prohibited in 
the state, and being therefore hostile to public 
policy, a foreign church-corporation, which 
could not be created within the state, could not 
be recognized by the courts as having any prop- 
erty rights or existence within the state—a 
contention sustained by the circuit court in 
Miller v. Ahrens, 150 Fed. 644, a case dealing 
with the same will. It was also contended that 
equitable conversion could not be resorted to 
for the obvious and sole purpose of defeating 
the public policy and express statutory law 
concerning church land-holding, and that it 
would avail nothing to treat the land as money, 
since the public policy of the state is opposed 
to “the accumulation of money in the hands 
of religious institutions” (Pack v. Shanklin, 45 
W. Va. 304), as well as to the acquisition of 
land beyond the statutory limit, bequests as 
well as devises to churches being void. These 
contentions did not find favor with the learned 
judge who delivered the judgment of the court. 

Your doubt as to the applicability of equitable 
conversion in the case would likely have been 
strengthened, if it had more plainly appeared 
from the opinion that the Maryland law, which 
authorizes the incorporation of churches, and 
under which it was claimed the church in ques- 
tion was incorporated, makes the provision that 
such property as they possess or acquire shall 
be “located” in that state. The question natur- 
ally arises, how equitable conversion—the mere 
direction of a testator that land be sold—can 
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change not only the legal status of land but its 
physical situs—how land which is “located” in 
West Virginia, whether regarded as real or as 
personal property, can at the same time be “lo- 
cated” in Maryland. That question cannot be 
answered by a sale of the land under the de- 
vise and a removal of the proceeds to Mary- 
land; for unless the devise was valid without 
such sale and at the moment of the testator’s 
death, the land passed elsewhere by other provi- 
sions of the will, which must be construed and 
given effect as of the instant before the testa- 
tor’s death. ; 

This case seems to illustrate how far astray 
judges as learned and able as those who sat in 
the case can sometimes be led by the considera- 
tion of an interesting question that is without 
legitimate influence in the case. 

Respectfully, 


MAYNARD F. STILES. 
Charleston, W. Va. 


[Note.—It occurred to us, that the court, in 
applying the doctrine of equitable conversion, 
was so enamored of a rule as highly technical 
as remedial, as to lose sight of its easy em- 
ployment to defeat public policy. The doc- 


trine is one to be utilizéd, ceteris paribus, but 
not as a means of accomplishing indirectly that 
which is 
Editor.] 


forbidden to be done _ directly.— 















BOOKS RECEIVED. 





From Court to Court. By Eugene F. Ware, 
of the Kansas City Bar. This pamphlet sets 
forth the method of taking cases from a state 
court to the United States Supreme Court. 
Fourth edition. 1910. Price, $2.00. Printed at 
Kansas City, Kan., by the author. Review will 
follow. 


The American Digest Annotated. Key-Num- 
ber series, Vol. 7. Continuing, without omis- 
sion or duplication, t..e Century edition of the 
American Digest, 1658 to 1896, and the Decen- 
nial Edition, 1897 to 1906. A digest of all the 
current decisions of all the American courts, as 
reported in the National Reporter System, the 
Official Reports, and elsewhere, from June 1 
to November 30, 1909. Prepared and edited by 
the editorial staff of the American Digest Sys- 


tem. St. Paul, Minn. West Publishing Co. 
1910. Review will follow. 
The Law Relating to Intoxicating Liquors. 


A treatise covering the construction and appli- 
cation of all constitutional and statutory pro- 
visions relating to the traffic in intoxicating 
liquors and prosecutions for violations of the 
liquor laws. By Howard C Joyce, of New York 
City, author of “Law of Injunctions,” “Law of 
Indictments,” ete. Albany, N. Y. Matthew 
Bender & Co. 1910. Review will follow. 
Russell Sage Foundation. Work—Accidents 
and the Law. By Crystal Eastman, member and 
secretary, New York State Employers’ Liability 
Commission. The Pittsburg Survey. Findings 
in six volumes. Edited by Paul Underwood 
Kellogg. New York. Charities Publication 
Committee. 1910. Review will follow. 








A Treatise on Secret Liens and Reputed Own- 
ership. By Abram I. Elkus and Garrard Glenn, 
of the New York Bar. 1910. New York. Baker, 
Voorhis & Company. Review will follow. 


The American and English Encyclopedia of 
Law and Practice. Editors, William: M. Mc- 
Kinney and David S. Garland. Volume IV. 
Northport, Long Island, N. Y. Edward Thomp- 
son Company. London C. D. Cazenove & Son. 
1910. Review will follow. 


A Treatise on Code Pleading and Practice, 
also Containing 1900 Forms Adapted to Practice 
in California, Alaska, Arizona, Idaho, Montana, 
Nevada, New Mexico, North Dakota. Oklahoma. 
Oregon, South Dakota, Utah, Washington, and 
other Code States. By William A. Sutherland, 
of the California Bar. In four volumes. Vol. 


III. San Francisco; Bancroft-Whitney Com- 
pany, Law Publishers and Law Booksellers. 
1910. Review will follow. 

The Encyclopedia of Evidence. Edited by 


Vol. XIV. 
1909. 


Edgar W. Camp. 
L. D. Powell Company. 
low. 


Los Angeles, Cal. 
Review will fol- 


A Treatise on the Law of Labor Unions, Con- 
taining a Consideration of the Law Relating to 
Trade Disputes in all its Phases, Internal Ad- 
ministration of Unions, Union Labels, and a Col- 
lection of Approved Forms of Pleadings, In- 
junctions and Restraining Orders. By W. A. 
Martin, Reviewing Editor of Cyc, and author of 
Adverse Possession, Appearances, Costs, etc. 
John Byrne & Co. Washington, D. C., 1910. Re- 
view will follow. 





The American State Reports, Containing the 
Cases of General Value and Authority Subse- 
quent to those Contained in the “American De- 
cisions” and the “American Reports,’ Decided 
in the Courts of Last Resort of the Several 
States. Selected, Reported and Annotated, by 
A. C. Freeman, Volumes 130 and 131. San 
Francisco; Bancroft-Whitney Company, Law 
Publishers and Law Booksellers. 1910. Review 
will fellow. 





An Index-Digest of Decisions under the Fed- 
eral Safety Appliance Acts, together with 
Relevant Excerpts frora Other Cases in which 
the Acts have been Considered. Prepared by 
Otis Beall Kent, by Direction of the Interstate 
Commerce Commission. Washington. Govern- 
ment Printing Office. 1910. 








HUMOR OF THE LAW. 


A certain Philadelphia judge, who, disgusted 
with a jury that seemed unable to reach an 
agreement in a perfectly evident case, rose and 
said, “I discharge this jury.” 

One sensitive talesman, indignant at what he 


considered a rebuke, obstinately faced the 
judge. 
“You can’t discharge me,” he said, in tones 


of one standing upon his rignts. 
“And why not?” asked the surprised judge. 
“Because,” answered the juror, pointing to 
the lawyer for the defense, ‘1’‘m being hired by 
that man there.” 
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1. Abatement and Revival—Pendency of An- 
other Action.—The pendency of an action by a 
chattel mortgagee for injury to the mortgaged 
property is a good plea in abatement of an ac- 
tion by the mortgagor.—Wilkes v. Southern Ry. 
Co., 8S. C.. 67 S. E. 292, 

2. Accident Insurance—Construction of Con- 
tract.—Where an insurance contract is suscep- 
tible of two constructions, that construction 
should be adopted which will prevent a forfeit- 
ure.—Hilmer v. Western Travelers’ Accident 
Ass’n., Neb., 125 N. W. 535. 

3. Notice of Accident.—A person so disabled 
in an accident that he cannot intelligently give 
notice thereof will be excused while so disabled. 
—Hilmer v. Western Travelers’ Accident Ass’n., 
Neb., 125 N. W. 535. 

4. Adverse Possession—Color of Title-—That 
a deed shows that the grantors are nonresident 
aliens, not entitled to hold land by descent, 
does not affect the right of the grantee to take 
possession and hold adversely, where the claim 
of right is in good faith—Hughes v. Wyatt, 
Iowa, 125 N. W. 334. 

5. Payment of Taxes.—Where defendants, 
whose buildings encroached on plaintiff’s lot, 
claimed under adverse possession, and paid the 
taxes on the land claimed by them, the pay- 
ment by plaintiff, who was out of possession, 
of taxes on the same property did not defeat 
defendants’ rights.—Bell v. Germain, Cal., 107 
Pac. 630. 


6. Appeal and Error—Decisions Appealable.— 











A decree overruling or sustaining a demurrer 
to a cross-bill is not appealable.—Herndon v. 
Gilreath, Ala., 51 So. 601. 

¥ Law of the Case.—As a general rule a 
question decided by the Supreme Court on ap- 
peal becomes the law of the case on a second 
appeal.—Harding v. Gillett, Okl., 107 Pac. 665. 

8. Law of the Case.—Where the constitu- 
tionality of an act is fully passed on in a prior 
appeal, that ruling becomes the law of the case, 
and is conclusive on the trial court and the ap- 
pellate court.—Kiley v. Chicago, M. & St. P. Rv. 
Co., Wis., 125 N. W. 464. 

9. Parties.—An appeal by one of several 
defendants will be dismissed where the ‘other 
defendants did not join, and there was no sum- 
mons and severance.—Maytin v. Vela, U. 8. S. C., 
30 Sup. Ct. 439. 

10. Attachment—Nonresidence.—A_ resident 
of North Carolina having entered the military 
service, and being stationed at Fortress Mon- 
roe, held a nonresident so that his property was 
subject to attachment on that ground.—Bank of 
Phoebus v. Byrum, Va., 67 S. E. 349. dj 

11. ‘Waiver of Title.—Where one claims the 


legal title to property, his attachment thereof 
amounts to a waiver of his claim of ownership. 
—Stein v. McAuley, Iowa, 125 N. W. 336. 

12. Attormey and Client—<Authority.—An at- 
torney’s authority under contract of employ- 
ment held terminated when he had recovered 
all that he could by levy and sale under a judg- 
ment, and, having performed additional ser- 
vices in the enforcement of the judgment, he 
was entitled to recover what they were rea- 
sonably worth.—Haines & Bishop v. Wilson, S. 
c., 67 S. E. 311. 

13. Purchase of Client’s Interest.—Where 
attorneys purchase from their clients, and resell 
the subject-matter of their employment, tue 
burden is on them, when sued by their clients 
for resulting profits, to prove that the original 
price was fair.—Hamilton v. Allen, Neb., 125 N. 
W. 610. 

14. Batiment—Conversion.—A borrower, using 
the thing borrowed in a different manner or 
for a longer time than was agreed, held guilty 
of conversion.—Paynor v. Sheffler, N. J., 75 Atl. 
748. 

15. Bankruptey—Assets in Other State.—Ad- 
verse claimants in bankruptcy may sue and be 
sued in the Circuit Court of the United States, 
when the bankrupt might have sued there on 
the same cause of action.—In re MacDougall, U. 
Ss. D. C, N. D. N. Y., 175 Fed. 400. 

16.——Debt Created by Fraud.—That defend- 
ant induced plaintiff to dismiss an action on a 
note by representing that he would pay the 
same, and thereafter went into bankruptcy, did 
not give plaintiff a right of action for fraud, 
and a discharge in bankruptcy terminating any 
liability.—Jenkins v. Pilcher, Mich., 125 N. W. 
355. 

‘17. Duty of Trustee.—A trustee in bank- 
ruptcy should in general abandon a claim al- 
leged to be due the estate, where the result of 
litigation is doubtful, and, if successful, will 
not enhance the value of the estate after pay- 
ing the exnenses.—In re Harper, U. S&S. D. C., N. 
D. N. Y.. 175 Fed. 412. : 

18.——False Representations.—False repre- 
sentations, inducing another to enter into a 
contract by which he lost money, constitute 




















an injury to property and a right of action 
therefor passes to the trustee in bankruptcy of 
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the injured person.—In re Harper, U. S. D. C.,, 
N. D. N. ¥., 175 Fed. 412. 


19. Fraudulent Conveyance.—Possibility 
that trustee in bankruptcv may recover of di- 
rectors of bankrupt corporation and stockhold- 
ers does not prevent trustee from resisting an 
attempt to establish a lien on all the bankrupt’s 
property under a chattel mortgage void as to 
creditors.—Knapp v. Milwaukee Trust Co., U. S. 
S. C., 30 Sup. Ct. 412. 

20. Fraudulent Preference.—Anplication of 
notes received for the assets of an insolvent 
firm to the payment of a bank indebtedness held 
a fraud on the bankrupt law and subject to va- 
cation, though not discovered by objecting non- 
resident creditors within four months.—Com- 








mercial State Bank & Trust Co. v. Bates, Miss.. 
51 So. 599. 
24. Money Received by Bankrupt.—A 





claimant, who remitted money to brokers for 
the purchase of stocks, which were bought and 
paid for by the brokers, but afterward con- 
verted to their own use, cannot rescind the 
whole transaction and recover the money so 
sent from the trustee in bankruptcy of the brok- 
ers as a trust fund, although he may follow 
and recover the proceeds of the stocks, if sold 
by the brokers and such proceeds can be trac- 
ed into the hands of the trustee.—In re Brown, 
u. Ss. Cc. c. of App., Second Circuit, 175 Fed. 
769. 

22. Bankruptcy of Surviving Partner.—A 
trustee in bankruptcy of a surviving partner 
held entitled to a fund deposited in a bank and 
made up of cash On hand belonging to the firm 
an‘l of money belonging to the firm as proceeds 
of its property. or as commissions due to it, or 
otherwise.—Hewitt v. Hares, Mass., 91 N. E. 
332. 

23. Order to Turn Over Property.—In view 
of the fact that the failure of a bankrupt to 
obey an order to turn over monev or property 
to his trustee is punishable by imprisonment 
for contempt, such an order shuld only be 
made on the clearest proof of his vresent abil- 
ity to comply with it, since contempt proceed- 
ings cannot be invoked as a means of coercing 
the payment of debts or to punish a bankrupt 
for transferring his property with intent to 
hinder or defraud his creditors.—In re Dickens, 
U. S&S D. Cc. 8. D. Ala., 175 Fed. 808. 


24. Partnership.—A dissolution and trans- 


fer by one of two partners to the other of all 
of his interest in an insolvent partnership, al- 
though without actual fraudulent intent, is 
fraudulent in law as against vartnership credit- 
ors, and does not debar them ‘from the right to 
be first paid from the partnership property, and 
for the purpose to have a marshaling of assets 
between the partnership and individual estates 
in bankruptcy.—In re Terens, U. S. D. C.,.E. D. 
Wis., 175 Fed. 495. 

25. A trustee in bankruptcy cannot as- 
sign to another his right to avoid a preferen- 
tial transfer of property.—Belding-Hall Mfg. 
Co. v. Mercer & Ferdon Lumber Co., U. S. C. C. 
of App., Sixth Circuit, 175 Fed. 335. : 

26. Property Passing to Trustee.—An in- 
terest under a will held a mere possibility, and 
so does not pass to a trustee in bankruptcy.— 
Clarke v. Fay. Mass., 91 N. E. 328. 

27. Property Vesting in Trustes.—Property 
delivered by a bankrunt in good faith within 
four months prior to the bankruptev ona pre- 
vious contract of sale does not vest in the trus- 
tee, even thoveh the transfer mov he voidable 
as a preference.—Belding-Hall Mfg. Co. v. Mer- 























cer & Ferdon Lumber Co., U. S. C. C. of App., 
Sixth Circuit, 175 Fed. 5. 

28. Suits by Trustee.—Under Bankr. Act, 
ec. 541, § 23b, a court of bankruptcy is without 
jurisdiction of a suit by a trustee to avoid a 
transfer of property as fraudulent under the 
State law, unless the defendant consents there- 
to.— Palmer v. Roginsky, U. S. D. C., S. D. N. Y., 
175 Fed. 883. 

29. Banks and Banking—National Banks.—A 
stockholder in a national bank divests himself 
of the double liability imposed by the statute 
for the protection of creditors by a transfer of 
his stock when the bank is solvent, or even 
if insolvent, by a bona fide transfer without 
knowledge of the insolvency; the only ground 
for holding him liable after a transfer being 
fraud.—Fowler v. Crouse, U. S. C. C. of App., 
Second Circuit, 175 Fed. 646. 

30. National Banks.—National banks are 
instrumentalities of the federal government, and 
any action of a _ state which impairs their 
efficiency or interferes with their legitimate 
business is ee a ae and void.—Larabee 
v. Dolley. U. S. C. C.. D. Kan., 175 Fed. 365. 

31. Pood Sgaalh ‘national bank held to have 
power to improve its property on which a bank 
building is located by constructing a new build- 
ing to furnish better banking accommodation 
and at the same time provide offices that can 
be rented.—Wingert v. First Nat. Bank, U. S. 
Cc. C. of App., Fourth Circuit, 175 Fed. 739. 

32. Benefit Societies—Change of Beneficiary. 

—A fraternal beneficiary association held the 
only party entitled to question the validity ‘¥e a 
change of beneficiaries.—Grand Lodge, A. O. 
W., of Michigan v. Brown, Mich., 125 N. w. 400: 

33. Bills and Notes — Consideration. — The 
abandonment of a bona fide contest between 
two Indians before the Commission to the Five 
Civilized Tribes as to the right to an allotment 
arising on a claim based on the selection by the 
contestee and occupancy by the contestant is a 
lawful consideration for a note given by the 
former to the latter.—Williams v. First Nat. 
Bank, U. 8S. S. C.. 30 Sup. Ct. 441. . 

34. Notes Payable at Bank.—A provision in 
a note making it payable at a particular bank 
does not make the bank agent of the payee to 
receive the money unless actually in posses- 
sion of the note when the money is sent.— 
Kelsay v. Taylor, Ore., 107 Pac. 609. 

35.——Ownership.—In an action on the ac- 
ceptance of a bill of exchange, defendant has 
the burden of showing that plaintiff is not the 
owner of the bill.—Stouffer vy. Stoy, Ind., 91 N. 
E, 250 

36. Release of Indorser.—A waiver of_le- 
gal rights will not be implied, except on clear 
and unmistakable proof of an intention to waive 
such rights.—Security Loan & Trust Co. v. 
Fields, Va., 67 S. E. 342. 

37.——Validity—A maker of a promissory 
note, who signed the same under an agreement 
by the payee that it should not become effec- 
tive unless signed by certain other persons as 
joint makers, is not bound thereon to the pavee, 
where he did not obtain the signature of cer- 
tain of such persons, but instead accepted from 
them cash payments equal to their proportion of 
the note, which he indorsed thereon.—Hakes v. 
Russ, U. S. C. C. of App., Sixth Circuit, 175 Fed. 
751. 

















38. Breach of Marriage Promise—Evidence.— 
Testimony supporting a common-law marriage 
is admissible, and tends to prove a promise 


of marriage and a breach thereof.—Duff v. Jud- 
son, Mich., 125 N. W. 371. 
39. Brokers—Commissions.—Where no. sale 


has been actually consummated, and the broker 
employed to sell has not brought the purchaser 
and vendor together, to recover commissions, 
the broker must procure a valid contract to 
purchase which can be enforced by the vendor. 
me -Teague Co. v. Hermann, Cal., 107 

ac 2. 

40.— Fiduciary Relations.—Where a broker 
was plaintiffs’ agent for the sale of property 
when he procured an option thereon, he could 
not deal with it for his individual benefit with- 
out a severance of the fiduciary relations and. 


a full disclosure.—Walling v. Poulsen, Mich., 
125 N. W. 373. 
41.——Right to Commissions.—Where a brok- 
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er is authorized to sell at a fixed price, and 
the owner sells to a pafty introduced at a less 
price, the broker’s commission is the agreed 
percentage of the amount realized.—Weeks v. 
Theodore Smith & Sons Co., N. J., 75 Atl. 773. 

42. Right to Compensation.—It is not nec- 
essary, in order that a real estate broker should 
recover his compensation, that he should dis- 
close the name or establish the pecuniary abil- 
ity of his customer, where it would be futile 
because of the conduct of the vendor.—Feist v. 
Jerolamon, N. J., 75 Atl. 751. 

43. Caneellation of Instruments—Validity of 
Deed.—Where complainant deeded her farm to 
defendants in consideration of support a decree 
awarding her only a reasonable rent on the 
farm less the taxes while she lived apart from 
them held inequitable-—Wilson v. Wilson, 
Mich., 125 N. W. 385. 

44. Carriers—Res Ipsa Loquitur.—A common 
earrier of passengers has the burden of remov- 
ing the presumption of negligence which arises 
from the happening of an accident causing in- 
jury to a passenger.—Lake Erie & W. R. Co. 
v. Cotton, Ind., 91 N. E. 253. 


45. Safety Appliances.—In an action for in- 
juries caused by a failure to equip a passen- 
ger elevator with safety appliances, as required 
by Court and Practice Act R. I. 1905, § 1121, 
notice of their absence by factory inspectors, 
though a condition precedent to the liability of 
the owner, out of possession, is not essential 
to the liability of the lessee, or owner in pos- 
session, operating the elevator.—Hart v. Fletch- 
er Land Co., U.S. Cc. C., D. R. L, 175 Fed. 985. 

46. Through Routes and Rates.—Personal 
preferences of travelers for a southern route 
between points on the Northern Pacific Railway 
hetween Portland and Seattle held not to make 
the through route via the Northern Pacific Rail- 
wav unreasonable. so as to justify Interstate 
Commerce Commission under Act June 29, 1906, 
ec. 3591, 34 Stat. 584 (U. S. Comp. St. Supp. 1909, 
p. 1149), to order the est«blishment of through 
rates between those points via the Union Pacific 
Railwav.—Interstate Commerce Commission v. 
Northern Pac. Ry. Co., U. & S. C., 30 Sup. Ct. 
17. 











47. Chattel Mortgeages—Change of Possession. 
—A chattel mortgage héld invalid as to cred- 
itors under Wisconsin statutes, where it per- 
mits the mortgagor to remain in possession, ap- 
pivine the proceeds to his own vse.—Knapp Vv. 
Milwaukee Trust Co.. U. S. S. C., 30 Sup. Ct. 
412. 

48. Constitutional Law—Bank Guaranty Law 
of Kansas.—The hank guaranty law of Kansas 
is unconstitutional and void. as impairing the 
obligation of the contract of a stockholder of 
a bank, which accepted its provision against his 
dissert involvine its usine its funds to insure 
the private debts of outside parties, for which 
it was in no wav liable.—Larabee v. Dolley, U. 
s. c. C., D. Kansas, 175 Fed. 365. 

49. -Due Process of Law.—Notice of hear- 
ing before a probate court on a petition for 
settlement of an executor’s account held not 
due process of law sufficient to sustain a de- 
cree against him personally.—Michi¢gan Trust 











Co. v. Ferry, U. 8. c. of App., Eighth Cir- 
cuit, 175 Fed. 667. 

50. Injury to Railroad Emplovee.—Laws 
1907, ec. 254, imposing liability on railroad com- 


panies for injuries to their employees, caused in 
whole or in greater nart by the negligence of 
co-employees, ete., does not deny to railroads 
due process of law.—Kilev v. Chicago, M. .& St. 
P. Ry. Co., Wis., 125 N. W. 464. 

51. Contracts—Breach.—-That an owner ter- 
minates -a building contract, and completes thé 
same under a provision authorizing it, does not 


preclude him from claiming damages against 
the contractor.—Dahlberg v. Girsch, Cal., 107 
Pac. 616. 


52. Fraud.—One electing to affirm a con- 
tract, notwithstanding the fraud inducing its 
execution, thereby eliminates the issue of fraud. 
—Holmes v. Huizinga, Mich., 125 N. W. 419. 

53. Parol Evidence.—Where the signature 
to a contract of one party only is sealed, the 
contract held not to be a sealed contract of the 
other party.—Baltimore Pearl Hominy Co. v. 
Linthicum, Md., 75 Atl. 737 

54. Copyrights—Infringements.—The 








owner 





of the copyright of a story which has been in- 
fringed by another by appropriating the story 
as the basis of a play is entitled to recover as 
damages all of the profits made by the infringer . 
from the production of such play; there being 
no other practicable measure of damages.—Dam 
v. Kirk La Shelle Co., U. S. C. C. of App., Sec- 
ond Circuit, 175 Fed. 902. 

55. Infringement.—The right of the author 
of a musical composition which has been copy- 
righted to protection against infringement does 
not.depend upon the musical merit of the piece, 
nor is it affected be | the fact that he has bor- 
rowed in general from the style of his pre- 
decessors, unless he has so substantially copied 
from some other that to the ear of the average 
person the two melodies appear to be the same. 
—Hein v. Harris, U. 8S. Cc. Cc, S&S D. N. Y¥., 175 
Fed. 875. rade 

56. rations—Contracts.—A contract by a 
railroad company, to purchase the coal produced 
by certain mines. which contained no limita- 
tion as to time, he]Jd permanent, and not ter- 
minable at the will of one party.—McKell v. 
Chesapeake & O. Ry. Co., U. S&S CG. C. of App., 
Sixth Circuit, 175 Fed. 321. 

57-- Liability for Corporate Acts.—The act 
of a corporation organized for the manufacture 
and sale of malt and fermented liquors in con- 
tracting to indemnify the surety on a bond for 
one conducting a _ retail liquor business held 
not ultra vires.—Timm v. Grand Rapids Brew- 
ing Co.. Mich., 125 N. W. 357. 

58. Stockholder’s Liability.—Ordinarily an 
action by creditors to enforce the liability of 
stockholders of a bank is one in equity, involv- 
ing an ascertainment of the assets of the bank 
and an application of them to the debts.—J. 
H. Wilkes & Co. y. Arthur, S. C., 67 S. E. 297. 

59.— Subscription to Stock.—Under a written 
agreement that notes for subscription to stock 
in a proposed creamery should be void if the 
creamery did not work satisfactorily, partial 
payments on the notes held not to waive the 
maker’s rights to avoid them.—Sherrod v. Duffy, 
Mich., 125 N. W. 366. 

60. Courts—Equitable Relief—Though the 
city courts are without jurisdiction in equity, 
they may mold their judgments in accordance 
with equitable principles, where defendant in- 
terposes equitable defenses.—Rylee v. Bank of 
Statham, Ga., 67 8S. E. 383. : 

61. Covenants—Breach.—A covenant by a 
grantee to use the premises only for a private 
residence is violated by constructing a dwell- 
ing house accommodating two families.—Koch 
v. Gorruflo, N. J., 75 Atl. 767. 

62. Quiet Enjoyment.—A covenant for 
quiet enjoyment is broken by the commence- 
ment of an action against the grantee by the 
holder of a better title—New York & Cleveland 
Gas Coal Co. v. Graham, Pa., 75 Atl. 657. 

63. Validity.—A restrictive covenant in a 
deed, providing that the use of firearms on the 
premises shall be forever prohibited, held not 
void either as being unreasonable or in viola- 
tion of the inherent right of the citizens to 
bear arms.—Guaranty Really Co. v. Recreation 
Gun Club, Cal., 107 Pac. 625. 

64. Criminal Evidence—Cross-Examination. 
—Where the state proved by a witness but 
one sale of whisky by accused, the fact that 
the witness on cross-examination testified to 
other sales did not require the state to make 
any election.—Chandler v. State, Ala., 51 So. 
610. 




















65. Testimony of Accomplices.—Uncor- 
roborated evidence of an accomplice held suf- 
ficient if it satisfies the jury of the guilt of ac- 
cused beyond a reasonable doubt.—State_ v. 
Sowell, S. C., 67 S. E. 316. 

66. Criminal Law—Harmless Error.—Where 
defendants were convicted on a number of 
counts ,and the judgment was warranted by 
any one of several of such counts error, if any, 
in admitting or excluding evidence relating to 
one count alone, is immaterial, and not ground 
for reversal.—Wesoky v. United States. U. 
c. Cc. of App., Sixth Circuit, 175 Fed. 333. 

67. Immunity from Prosecution.—Defend- 
ant’s testimony before a grand jury, examin- 
ing alleged corporate offenses, in the absence of 
any claim of privilege by defendant, held not 





to entitle him to immunity from personal prose- 
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ecution for a wholly different offense. Un 
States v. Heike, U. S. C. C., S. D. N. Y¥., 175 Fed. 
852. 


. minal Trial—Federal Supreme Court.— 
The oan Supreme Court has no jurisdiction 
to review an order of the federal court per- 
mitting the entry of a_nolle prosequi to an 
indictment for violating Rev. St. sec. 5480 Stat. 
589 (U. S. Comp. St. Supp. 1909, p. 1158).—Inter- 
state Commerce Commission Vv. Northern Pac. 
Ry. Co., U. S. S. C., 30 Sup. Ct. 417. 

69. Damages—Punitive Damages.—Punitive 
damages may be recovered though no actual 
damages are sustained.—Vliasservitch v. Augus- 
ta & A. Ry. Co., S. C., 67 S. E. 306. 

70. Time to Which Damages May Be Re- 
ecovered.—Damages in an action at law may 
be recovered down to the time of trial and 
thereafter where reasonably certain to follow.— 
John D. Park & Sons Co. v. Hubbard, N. Y., 91 
N. E. 261. 





71. Death—Personal Actions.—Where _ plain- 
tiff’s intestate was shot by P, who then shot 
himself and died before intestate, her action 


for injuries did not survive her death, nor did 
a cause of action for wrongful death accrue 
to her administratrix under Code 1904, secs. 
2902, 2906, because of the prior death of — 
Beavers’ Adm’x y. Putnam’s Curatcr, Va., 67 
S. E. 353. 

72. Dedication—Acceptance.—The bringing by 
a municipality of a suit to enjoin defendants 
from using certain property and the allegation 
of its dedication to public use and an accept- 
ance thereof, was of itself an acceptance.— 
Borough of Spring Lake v. Polak, N. J., 75 Atl. 
753. 


73. Acceptance.—How much uSe of a way 
is necessary to constitute acceptance of a dedi- 
eation depends on the facts of each case.—City 
of Watertown vy. Troeh, S. D., 125 N. W. 501. 

74. Deeds—Attestation.—In the absefee of a 
statute forbidding such a method of attestation, 
a subscribing witness to a deed may become 
such by making his mark.—Bruner v. Hart, 
Fla., 51 So. 593. 

75. Divoree—Laches.—Five years’ delay after 
discovery of fraud to sue to avoid the decree of 
divorce held laches.—Horton v. Stegmyer, U. S. 
c. Cc. of App., Eighth Circuit, 175 Fed. 756. 

76. Morphine Habit.—The morphine habit, 
contracted through the necessary use of the 
drug to alleviate pain, held not to constitute 
“habitual intemperance.’”—Rindlaub v. Rind- 
laub, N. D., 125 N. W. 479. 

77. Ejectment—Abstraction of Water from 
Stream.—A lower riparian proprietor could not 
maintain ejectment to prevent upper proprietors 
from abstracting an improper amount of water 
from the stream.—City of Newark v. Chestnut 
Hill Land Co., N. J., 75 Atl. 644. P 

78. Election of Remedies — Inconsistent 
Remedies.—A beneficiary, who elects to prove 
his claim in the bankruptcy proceedings of the 
defaulting trustee, held not entitled to pursue 
the equity remedy of charging the fund in the 
hands of the trustee.—Hewitt v. Hayes, Mass., 
91 N. E. 332. 

79. Inconsistent Remedies.—A chattel mort- 
gagee who sues out an attachment on the mort- 
gage chattels does not elect his remedy so as 
to deprive him of thereafter foreclosing the 
mortgage.—Stein v. McAuley, Iowa, 125 N. W. 
336. 











80. Eminent Domain—Public Necessity.—The 
convenience necessary to the taking of private 
property for a public use must be a public con- 
venience.—Glendenning v. Stahley, Ind., 91 N. E. 
234. 

81. Equity—Equitable Rights.—Exclusion of 
plaintiff from the favors of equity results 
equally where his conduct has been unconscion- 
able by reason of a bad motive, as. where the 
result of his conduct is unconscionable either mn 
benefit to himself or injury to others.—Lars- 
cheid v. Hashek Mfg. Co., Wis., 125 N. W. 442. 

82. Laches.—A suit in equity will not ordi- 
narily be held barred by laches within the time 
allowed by statute for bringing a similar action 
at law, unless extraordinary circumstances are 
shown which would render it inequitable to ap- 








ply such rule.—Broatch y. Boysen, U. S. C. C. of 
App., Eighth Circuit, 275 Fed. 702. 


83. Estoppel—Persons Estopped.—A _ mort- 
gagor cannot, by his manner of dealing with 
the property, impair rights of the mortgagee.— 
People’s Nat. Bank of Pittsburg v. Liquid Car- 
bonic Co., Pa., 75 Atl. 677. 


84. Evidence—Foreign Law.—In absence of 
evidence, it will be presumed that the common 
law of the state where the accident occurred 
is the same as that of Massachusetts; but there 
is no such presumption as to the statutory law 
of the foreign state——Cormo y. Boston Bridge 
Works, Mass., 91 N. E. 313. 


85. Ignorance of Law.—The maxim, “Ignor- 
antia juris neminem excusat,” does not apply to 
a matter of law arising upon the doubtful con- 
struction of a grant.—New York & Cleveland 
Gas Coal Co. v. Graham, Pa., 75 Atl. 657. 


86. Res Gestae.—In an action for injuries 
to a child run over by a street car, held error 
to allow a bystander to testify as to exclama- 
tory remark made by him prior to the accident. 
—— v. Pittsburg Rys. Co., Pa., 75 Atl. 
‘ . 








87. Execution—Sale.—A purchaser at a sher- 
iff’'s sale cannot refuse to pay his bid on the 
ground that the sale would convey no title, but 
should apply to the court to have such sale 
oes aside.—Dickson v. McCartney, Pa., 75 Atl. 
foo. 


88. Executors and Administrators—Claims 
Against Estates.—The law will not allow re- 
covered by a foster daughter for services to a 
foster father during his last illness, in the ab- 
sense of an express promise or equivalent cir- 
cumstances.—Succession of Daste, La., 51 So. 
677. 


89..———Conversion.—A claim against a person 
or individual property of an administrator for 
conversion is the property of the creditors of 
the estate, and not of an administrator de bonis 
non, and the probate court has no jurisdiction 
to decree its payment.—Michigan Trust Co. v. 
Ferry, U. S. C. C. of App., Eighth Circuit, 175 
Fed. 667. 

90. Federal Courts—Diverse Citizenship.— 
Where federal jurisdiction existed because the 
action involved a construction of a federal law, 
as well as on diverse citizenship, the action 
could not be maintained in a district other 
than that in which defendant resided.—Smith 
v. Detrelt 4 FB. lL. RB. Ca, VU. S.C. Cc, MD. 
Ohio, 175 Fed. 506. 

91.——Jurisdiction.—Where a federal court. 
has jurisdiction of a suit to grant relief under 
a federal statute, it may also determine a right 
asserted under a state statute, alleged as an 
additional ground for the same relief.—Larabee 
v. Dolley, U. S. C. C., D. Kan., 175 Fed. 365. 

92. Fire Insurance—Payment to Assignee of 
Policy.—Payment by an insurance company of 
a fire loss to an assignee of the policy, a me- 
chanic’s lien creditor of the owner, held not 
to create an assignment of the creditor’s debt 
to the insurance company.—Burton-Lingo Co. 
v. Patton, N. M., 107 Pac. 679. 

93. When Contract is Complete.—The gen- 
eral rule is that delivery of a policy to the 
agent is delivery to the insured, and is suf- 
ficient to put the insurance into effect, though 
the agent retains it in his own keeping.—Steph- 
enson vy. Allison, Ala., 51 So. 622. 

94. Fraud—Degree of Proof.—The more than 
ordinary certainty with which fraud must be 
proved is less than beyond a reasonable doubt, 
yet more than mere reasonable certainty, and is 
characterized as that certainty produced by 
clear and satisfactory evidence.—Lepley v. An- 
derson, Wis., 125 N. W. 433. 

95. False Representations.—An action for 
deceit will lie if there is falsity in defendant's 
affirmance of his knowledge of the truth of a 
fact.—Thompson v. Koewing, N. J., 75 Atl. 752. 

96. Frauds, Statute of—Easements.—An ease- 
ment in a street actually marked on the ground 
passing as appurtenant to lots described as 
fronting on the street, held not to rest in parol. 
—McCarthy Co. v. Moir, Cal., 107 Pac. 628. 
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97. Fraudulent Conveyances—Fraud on Cred- 
itors.—Only contracts in fraud of the rights of 
creditors are embraced in Porto Rico Civ. Code, 
art. 1291, and does not give the right to rescind 
a contract of an insolvent because without 
rescission the creditor cannot recover his debt. 
—Will v. Tornabells, U. S. S. C., 30 Sup. Ct. 424. 


98. Spendthrift Trusts.—An owner of prop- 
erty, though a spendthrift, cannot convey it in 
trust, he himself being the beneficiary, and 
exempt it from the payment of future debts.— 
Petty v. Moores Broom Sanitarium, Va., 67 S. E. 


ooo. 





99. Highways—Injuries Due to Defects.— 
Passengers in automobile, injured by running 
into trench in highway, held not entitled to 
recover therefor, where the injury was due in 
part to the negligence of the driver.—Feely v. 
City of Melrose, Mass., 91 N. E. 306. - 


100. Husband and Wife—Common Law Lia- 
bility for Funeral Expenses.—At common law, 
every husband was bound to bury his deceased 
wife in a suitable manner and defray all neces- 
sary expenses.—In re Skillman’s Estate, Iowa, 
125 N. W. 343 


101. Deeds.—Where a deed from a husband 
to a wife is invalid under Civ. Code 1895, sec. 
2490, its validity can be assailed only by the 
wife and her privies.—Scaife v. Scaife, Ga., 67 
S. E. 408. 

102. Funeral Expenses of Wife.—Where a 
deceased wife’s will expressly directs the pay- 
ment of funeral expenses from her estate, the 
husband is entitled to reimbursement for such 
expenses.—In re Skillman’s Estate, Iowa, 125 
N. W. 343. 

103. Imfants—Property Devised to Minors.— 
Where certain minor grand children of testatrix 
acquired an interest in real estate devised by 
her, no one could represent them, and by any 
declaration or estoppei deprive them of any in- 
terest which iney may have derived under the 
will.— Wallace v. Wallace, N. J., 75 Atl. 770. 

104. Injunction—Personal Covenants.—Equity 
will enforce a personal covenant as to land 
as effectually as would a court of law had the 
covenant Been clearly one running with the 
land.—Guaranty Realty Co. v. Recreation Gun 
Club, Cal., 107 Pac. 625. 

105. Limitation of Actions—When Statute 
Runs.—The sisters of a decedent, who, under 
Porto Rico Civ. Code, art. 811, are entitled to 
any part of their brother’s estate which his wid- 
ow may inherit through her daughter, had a 
sufficient interest on the death of the daughter 
to sue to set aside a partition of their brother’s 
estate between the widow and daughter so as to 
start the running of four years’ limitations un- 
der articles 1076 and 1301 for rescissory actions 
and actions for nullity—Maytin v. Vela, U. S. 
Ss. C., 30 Sup. Ct. 439. 

106. Malicious Prosecution—Probable Cause. 
—The fact that defendant in an action for ma- 
licious prosecution consulted a lawyer in good 
standing and the district attorney of the county, 
stating to them all the facts, and being advised 
by them that a prosecution would lie, and on 
this advice proceeded in good faith to institute 
it, was sufficient to show probable cause.—John- 
son v. Southern Pac. Co., Cal., 107 Pac. 611. 

107. Marriage—Common Law Marriage.—A 
common law marriage is not effected by occa- 
sional cohabitation after an express promise to 
have a marriage ceremony performed, which 
is not fulfilled.—In re Callery’s Estate, Pa., 75 
Atl. 672. 

108. Master and Servant—Assumed Risks.— 
It is the duty of a servant to exercise ordinary 
eare to discover obvious defects in the machin- 
ery and working place.—Coalgate Co. v. Hurst, 
Okla., 107 Pac. 657. 

109. Assumption of Risk.—A servant does 
not assume the risk of the primary duty of the 
master to furnish him reasonably safe tools and 
machinery with which to work.—Louft v. 

& J. Pyle Co., Del., 75 Atl. 619. 

110. Care Required of Master.—The ordi- 
nary care which a master is required to exer- 
cise to furnish a reasonably safe place to work 

















is to be determined by the genera] usages of 


the business.—Southern Ry. Co. y. Lewis, Va., 
67 S. E. 357. 
111. Contributory Negligence.—It is not 





contributory negligence on the part of a serv- 
ant to fail to give notice within a reasonable 
time of a known defective condition.—Lockhart 
= ea Steel & Iron Co., Ala. 51 
0. ‘ 


112.——Defective Appliances.—A master prom- 
ising to repair a defective appliance and re- 
questing the servant to use it held Mable for 
injuries sustained by the servant.—Schmidt v. 


Southwestern Brewery & Ice Co., N. M., 107 
Pac. 677. 
113.—Fellow Servants.—A locomotive fire- 


man assumes the risk incident to his employ- 
ment, but not the risks of negligence of a fel- 
low servant in handling the engine on which he 
is riding.—St. Louis & S. F. R. Co. v. Phillips, 
Ala., 51 So. 638. 


114. Knowledge of Danger.—A workman 
can be barred of recovery for injuries result- 
ing from peril arising during the course of em- 
ployment only when he realizes their nature 
and extent, with full comprehension of the dan- 
ger, and continues in the service voluntarily.— 
Bagley v. Wonderland Co., Mass., 91 N. E. 317. 


115. Master’s Duty.—An employer must ex- 
ercise reasonable care to see that appliances 
furnished are kept in repair, as well as to pro- 
vide reasonably safe appliances in the first in- 
stance; and a failure to do so is evidence of 
negligence at common law.—Cormo v. Boston 
Bridge Works, Masgs., 91 N. E. 313. 


116. Protection of Employee.—Require- 
ments of statute as to protection of employees 
cannot be waived by parties to the contract of 
naan v. Carnegie Steel Co., 


117. Safe Place to Work.—aA _ projecting 
bolt from a shaft, though not a breach of statu- 
tory duty and therefore not actionable, may be 
considered with other facts in determining 
bee gate Pre | gp — to provide a safe 
place.—MacDona v. Freeman Mfg. od " 
125 N. W.. 352. a eee 


118. “Unknown Dangers.—Where the danger 
from the automatic starting of a machine could 
not be discovered by an ordinary person on in- 
spection, it was not assumed by the servant un- 
der the contract of employment.—Donovan v. 
Chase-Shawmut Co., Mass., 91 N. E. 305. 


119. Voluntary Act of Servant.—The vol- 
untary offer of a willing servant to make him- 
self useful in a matter not covered by any ex- 
press command held not, as a matter of law, to 
put him outside the limits of his employment.— 


Miner v. Franklin County Teleph 4 
75 Atl. 653. whi ahs ce 


120. Morgtages—Foreclosure.—A decree of 
foreclosure against-a mortgagor, who, before 
foreclosure, had conveyed his title to a third 
person in fraud of creditors, does not foreclose 
the right of the grantee if he is not a party to 
the proceeding by valid service.—Harding v. 
Gillette, Okla., 107 Pac. 665. 


121. Purpose of Mortgage—A mortgage 
executed to indemnify the mortgagee against a 
debt for which he is secondarily liable held 
discharged by operation of law when the debt 
bye a ee v. Parsons, Del., 
de . . 


122. Negligence—Dangerous Premises.—A 
merchant maintaining a wareroom for the sale 
of his goods is bound to exercise reasonable 
care to keep his premises safe for authorized 
visitors.— Weller v. Consolidated Gas Co. of 
New York, N, Y., 91 N. E. 286. 


123. Presumption.—Presumption of negli- 
gence, while not arising from one being in- 
jured, may arise from the nature of the cause 
or the manner of the injury.—Cahill v. Illinois 
Cent. R. Co., Iowa, 125 N. W. 331. 
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124. Partnership—Duty of Surviving Partner. 
—Upon the death of a partner, it was the sur- 
viving partner’s duty to wind up the business 
and account as trustee to the representative of 
the deceased partner’s estate.—Drueke v. Boy- 
lon, Mich., 125 N. W. 416. 


125. Patents—Novelty.—The making of an an- 
nular ring or flange on the feed section of a 
fountain pen, over which the mouth of the 
elastic rubber reservoir for holding the ink is 
stretched for the purpose of making the con- 
nection more secure, is only a usual and well- 
known method of making a tight connection 
between an elastic tube and an inelastic one, 
and does not disclose patentable novelty.—Lan- 
caster v. Witte, U. S. C.~C.,, D. Md., 175 Fed. 


. 


126. Payment—Presumptions.—Evidence of 
the failure of a creditor to enforce a note for 
more than 15 years may be considered in de- 
termining whether the payment of a note might 
be inferred.—Norton vy. Aiken, Ga., 67 S. E. 425. 


127. Pledges—Book Accounts.—A book ac- 
count is not pledged by the delivery of a copy 
of the account without an assignment thereof 
in writing.—American Exchange Nat. Bank of 
New York v. Federal Nat. pank of Pittsburg, 
Pa., 75 Atl. 683. 


128. Principal and Agent—dAuthority of 
Agent.—One taking notes obtained by another 
as agent and suing thereon may not thereafter 
question the agency.—Sherrod v. Duffy, Mich., 
125 N. W. 366. 


129. Public Lands—Bona Fide Purchasers.— 
Selection of land within the indemnity limits 
of railroad land grant of July 4, 1866, con- 
fers no rights upon a railroad company as 
against a person occupying a portion of the 
lands so selected and claiming it as a home- 


stead.—Osborn v. Froyseth, U. 8S. S. C., 30 Sup. 
Ct. 420. 
130. Raitlroads—Contributory Negligence.— 


Except under special circumstances, it is negli- 
gence for a passenger to stand on the platform 
of a car of a rapidly moving train.—Clanton v. 
Southern Ry. Co., Ala., 51 So. 616. 


131. Injuries from Uperation.—The duty of 
guarding an individual against injury which 
the law imposes on a railroad company is no 
greater than that which the individual owes 
to care for his own safety.—Southern Ry. Co. 
v. Bailey, Va., 67 S.' E. 365. 

132. Trespass.—A servant of a subcontrac- 
tor employed bv a railroad company’s principal 
contractor in violation of its contract with the 
railroad held a technical trespasser on the com- 
pany’s property, so that the latter was only re- 
quired to use toward him the care due an un- 
international tresnasser.—Demand v. New York 
Cent. & H. R. R. Co., N. Y., 91 N. E. 259. 


133. Removal of Causes—<Action on Note.—An 
action on a note by a bona fide holder does not 
arise under the Constitution or laws of the 
United States so as to be removed to a federal 
court under the Oklahoma enabling act, because 
the makers relied for defense on provisions of 











federal statutes to show that the transaction 
on which the right to recover was hased was 
prohibited bay ams v. First Nat. 
Bank, U. S. S. C., 30 Sup. Ct. 441. 


134. Sales—Implied Warranties.—Where ar- 
ticles are sold for a_ particular purpose, as 
where food is sold for consumption, there is an 
implied warranty that it is fit for the purpose 


intended.—Cook v. Darling, Mich., 125 N. W. 
411. 

135.-———Rescissien.—One who sells and deliv- 
ers property and receives the buyer's notes 


therefor, in the absence of fraud, cannot rescind 
the trade without the buver’s consent.—Heard v. 
Coggins, Ga., 67 S. E. 429. 

136. Sheriffs and Constables—Attachment 
Levy.—Where a constable, after levying on cer- 
tain personal property in a restaurant, closed 





it over plaintiff’s protest, he became a trespass- 
3s ab initio.—Morrin v. Manning, Mass., 91 N. E. 
8. 


137. Specific Performance—Sale of Mineral 
Rights.—A contract for the sale of mineral 
rights held not enforceable.—National Light & 
Thorium Co. v. Alexander, §. C., 67 S. E. 310. 


138. Sumday—Contract for Work.—A subse- 
quent promise to pay for work, done on Sunday 
will support a recovery for its value.—Telfer v. 
Lambert, N. J., 75 Atl. 779. 


139. Taxation— Documentary Evidence.—A 
sheriff’s deed held not admissible to show title 
to land by virtue of a sale under an execution 
and levy, where the deed fails to follow the 
execution and levy.—Thompson v. Tasker, Ga., 
67 S. E. 446. 


140. Inheritance Tax.—A residuary estate 
held subject to thé inheritance tax imposed by 
Rev. Laws, -c. 15, sec. 1, as amended by St. 
1905, c. 470, and St. 1905, c. 436.—Pierce v. Stev- 
ens, Mass., 91 N. E. 319. 


141. Tax Sale—Where land sold _ for 
taxes for years in which no assessment was 
made or ordered, the sale was invalid, and the 
land subject to redemption. a Land Co, 
v. Willis, Neb., 125 N. W. 


142. Torts—Joint hate TARTS act- 
ing independently, whose tortious conduct con- 
currently contributed to the injury of the plain- 
tiff, may be held jointly liable-—Bagley’ v. 
Wonderland Co., Mass., 91 N. E. 317. 


143. Liability for Injuries to Persons.—A 
defendant cannot be held liable for an injury 
to one who without invitation volunteered to as- 
sist defendant’s employees in moving a heavy 
tubing and was injured while so doing, in the 
absence of evidence showing either gross neg- 
ligence, willfulness or wantonness.—Richardson 
v. Babcock & Wilcox Co., U. S. C. C. of App., 175 
Fed. 897. 


144, Trespass—Justification.—Trespass to 
plaintiff's personalty and to his person may 
not be justified by proceedings in executing the 
judgment obtained by the defendant against 
a third party.—Totten y. Dreier, N. J., 75 Atl. 
778. 

145. Trial—Direction of Verdict.—If defend- 
ant makes out plaintiff's cause of action by evi- 
dence showing plaintiff entitled to recover, it is 
the court’s duty to direct a verdict for plaintiff. 
—Dilleshaw v. Charleston & W. C. Ry. Co., S. C., 
67 S. E. 304. 

146. Trusts—Rights of Beneficiaries.—Bene- 











ficiaries, who do not receive from their trustee 
what he ought to pay them, held entitled to 
sue as ordinary creditors, or to enforce their 
rights by equitable remedies.—Hewitt v. Hayes, 
Mass., 91 N. E. 332. 

147. Vendor and Purchaser—Deficiency in 
Quantitv of Land Conveyed.—A purchaser held 


in the absence of actual fraud, to 
in the 
Rob- 


not entitled, 
recover from the vendor for a deficiency 
quantity of land conveyed.—Montgomery v. 
ertson, Ga., 67 S. E. 431. 


148. Waters and Water Courses—Riparian 
Rights.—Where several independent upper ripa- 
rian properties contributed to the pollution of 
a stream, each was liable only for its own acts. 
—City of Newark v. Chestnut Hill Land Co., 
N. J.. 75 Atl. 644. 


149. Wéills—Contest.—A proponent of a will 
adjudged guilty of securing its execution by 
fratd and undue influence held liable for costs 
of contest of probate.—In re Deleglise, Wis., 125 
N. W. 452. 

150. Witnesses—Impeachment.—Where it is 
sought to impeach the testimony of a witness 
by a prior affidavit made by him containing a 
number of questions and answers, it is the 
duty of counsel to call his attention to the par- 
ticular part claimed to be inconsistent with his 
testimony.—Richards v. United States, U.S. cc. 
of App., Eighth Circuit, 175 Fed. 911 





